STATE OF MICHIGAN

MACOMB COUNTY CTRCUIT COURT

TIMOTHY J. MEAGHER a e

Mlchlgan Resident,
Plamtlff
T S ""; .. CaseNo.2003-4321-CK
PAUL A LAFONTAINE SR
aMlchlgan Re51dent B '
Defendant.‘ .v o
‘ OPINION AND ORDER -

Th1s matter is before the Court on remand for further proceedings pursuant to the Court
of Appeals’s J anuary 31 , ‘20_‘0_6 unpublished decision.
: Plamtlff Timothy'v.'I‘ . ‘Me‘a'gh'er\ (“‘Meagher’v’), a real estate broker, alleges that on December
16, 1999, the partie‘s exeonted 'an Agreement nnder} whdch he was to enter into a formal asset or
stock purchase agteement as to veu:h‘stant_ially all of theassets of an automobile dealership known
as Romeo Ford Inc. | Healleg‘es that he was to eetabhsha limited liability company which would
purchase the dealershlp and that defendant Paul A. | LaF ontaine, Sr. (“LaFontaine™) was to
provide all of the necessaty fundmg to complete the transact1on Further, he alleges that he was
to be compensated tn the amount of $200 000 OO fot purchasing said dealership and conveying
his interest therein to LaF ontame’ S | A .
Plaintiff alleges that' on ‘Atnril 16,»2002, he entered into a Stock Purchase Agreement with

Norman J. Brewer (“Brewer”), under,’which.BreWer was to convey the outstanding shares of
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s’tocl< of .Rorne“o ‘Ford Inc He further alleges that the Stock Purchase Agreement included a
l’roperty Purchase Agreement between hrmself and Brewer and Brewer’s wife, with respect to
certaln property m,‘Wa_shmgton T.o‘wnsh1p and Almont, which was to be used to operate a Ford
'dealershrp | o | | ’ -

| Addltionally, Meagher alleges that on Aprll 30 2002, he assigned all of his rights under
the Stock Purchase Agreement, to New V\Romeo Ford, Inc. and that LaFontaine was the president
of such :c‘ompany. Heialleges that L‘aFor'itaine'wasﬁto have purchased Romeo Ford, Inc., but that
the closing never transpired _due to LaFontaine’sfailure to take reasonable efforts to consummate
the transaction.\ :M,eiétg"h‘er, ib;rought'a Claim- for »breach of contract, as well as a claim for fraud and
mrsrepresentatlon |

In the May 12 2004 Opznzon and Order thls Court considered the parties’ competing

motrons for summary d1sposrt10n pursuant to MCR 2 116(C)(10) After reviewing the terms of
the Agreement the Court demed Meagher ] motron but granted LaFontaine’s request for rellef
More specrfically, the Court determmed that pursuant to the clear and unambiguous contractual
'language LaFontalne s obhgatlon to pay Meagher the $200 000.00 would not be triggered until
closing, whrch event failed to transplre The, Court did not address the issue of whether the
contract had been rescinded inasmuch as the. Court ' opined that such issue was moot in light of its
other ruling e | | |

' However the Court of Appeals found that the closmg on the dealership purchase was not
a condltion precedent to LaFontame s obhgatron to render payment Instead, the appellate court
held that payment was condltloned on Meagher s conveyance of his interest. Further, the Court

of Appeals mstructed thrs Court;to consider whether the December 16, 1999 Agreement had



been rescmded pursuant to a settlement agreement ina separate action. See Macomb County
Circuit Court Case No 03 972 CK
In partlcular pages 2 3 of the appellate demsron stated that:
' ...Durmg separate lrtrgatron agamst the dealership owners for specific
- performance of the purchase agreement, both plaintiff and defendant
agreed to rescind the “entire agreement” if they or the dealership owners
- rejected a determination by an independent CPA of the tangible net worth
- of the dealership. The parties do not dispute that the purchase agreement
- was ultimately rescinded. We note that the 1999 agreement between plaintiff
- and defendant was not rescinded by the parties within this separate litigation;
therefore, we remand to the trial court to review the releases executed in
the separate litigation to determine the potential affect on the present case
and to determine what, if any, affect the rescission of the purchase agreement
- had on the 1999 agreement between plarntrff and defendant.
On remand the partles have once agam brought competing motions for summary
dlsposrtron :
: Meagher contends that. fhe is : entitled to summary disposition pursuant to MCR
2. ll6(C)(9) and/or (10) It i is hrs posmon that the Court of Appeals’s decision compels an order
granting summary dlsposrtron n hlS favor He argues that the appellate decision specifically
found that the December 16, 1999 Agreement had not been rescmded in the separate suit.
Moreover he pomts out that thls Court was ordered to review the releases in the separate suit to
determine Whether-they»haveany -rmpact-on the mstant dispute. He submits that there are no
releases for th1s Court to rev1ew masmuch as there were no releases executed in the separate
11t1gat10n mvolvmg the December 16 1999 Agreement
Conversely, LaFontame asserts that he is entltled to summary disposition pursuant to

MCR 2. 116(C)(7) and/or (lO) It is h1s posrtron that the March 28, 2003 settlement agreement to

rescind the underlymg transactron in Case No 03 972-CK resulted in an abrogation and



| annu]ment '0,,f all prior agreements 'for the purchas'e of the dealership. According to LaFontaine,
said resclssion restored the part“i‘estoithei po.sitions Wthh they occupied prior to the execution of
| the origlnal purchase -agreement for th;ef assets of the‘ ‘dealership and the realty upon which the
‘ dealershlp was located Accordlngly,u he also contends that the rescission abrogates and annuls
the December 16 1999 Agreement - |
- E,Atthe:’outset‘.‘ the Court will set forth the"applicable standards of review.

In cons1der1ng a motlon brought under MCR 2. 116(C)(7) the Court must accept as true
all of the plalntlffs well pled allegatlons and construe them in the plalntlffs favor. Hanley v -
Mazda Motor Co 239 M1ch App 596 600 609 NW2d 203 (2000). The Court must consider
affidavits, pleadlngs depos1t10ns adm1ssrons and documentary evidence to determine whether
. there is a genume issue of 'materlal .fact Id Summary disposition is inappropriate where a
matenal t‘actual d1spute exists such that factual development could provide a basis for recovery.
. Kent vAlpzne Valley Skz Area; Inc 240 MlCh App 731 736; 613 NW2d 383 (2000)

The entry of summary dlspos1t10n is appropnate under MCR 2.116(C)(9) if the defendant
fa11s to plead a valid defense.- A motron under subrule (C)(9) tests the sufficiency of the
pleadings by acceptmg all well pled allegatlons as true The plaintiff will be entitled to relief if
the defenses are so clearly untenable as a matter of law that no factual development could
p0551bly deny the plalntlff’ s rlght to recovery Vzllage of Dimondale v Grable 240 Mich App
553 564 618 NW2d 23 (2000)

In rev1ewmg a motlon brought under MCR 2 116(C)(10) the trial court must consider the
pleadlngs as well as any afﬁdav1ts deposrtlons adm1ss1ons and documentary evidence

submitted by the partres The ev1dence should be construed in the light most favorable to the



party opposmg the motron The ’motron should be granted if the ev1dence establishes that there is
no genume issue as ‘to any materlal fact and the movant is entitled to judgment as a matter of law.
MCR 2 116(G)(4) (5) szth v Globe sze Ins Co 460 MlCh 446, 454; 597 NW2d 28 (1999). It is
not sufficient for the non movant to prornlse to offer factual support for his position at trial.
. Smith, supra at 457 458 n 2> Instead the adverse party must produce evidence demonstratlng
: that there is a genulne issue of materlal fact MCR 2. 116(G)(4)

| T A

Settlement Agreement 1n Separate Su1t

Case No 03- 972 CK 1nvolved a cla1m by New Romeo Ford, Inc., RIC, LLC and
Meagher agamst Brewer and hlS wife. At issue were two agreements for the sale of the stock
and land of Romeo Ford Inc to those pla1nt1ffs In th1s regard, the plaintiffs sought to enjoin the

L Brewers from breachlng the Stock Purchase Agreement and the Property Purchase Agreement,
as well as requested spec1ﬁc performance thereof
| LaFontalne‘ | (“LaF ontalne\ ) - was "not 'named. as a party to that suit. However, the
'complaint alleged_that LaI*‘-ontaine1 and _Meagh'er} created New Romeo Ford, Inc. for the purpose
’ of pur‘chasing all of the issued anid»oiutstanding» shares of stock in Romeo Ford, Inc. It was
alleged that LaFontalne was: the pres1dent and a shareholder of New Romeo Ford, Inc., as well as
a member of RIC a Mlchlgan hmlted 11ab111ty company created to purchase the real property
leased to Romeo F ord Inc and used by 1t n the operatlon of its dealership.
 On March 28 2003 the partles placed thelr settlement agreement on the record. Counsel
A for pla1nt1ffs New Romeo Ford Inc RIC and Meagher stated that the parties agreed to allow

Mr. Camoff to compute the tanglble net worth in questlon with both sides allowed to reject his

! While that complaint refers to an 1nd1v1dual called “Paul LaFontalne” and the present complaint refers to an ‘
1nd1v1dual called “Paul A. LaFontalne Sr ” the Court is satlsﬁed that the two pleadings refer to the same person.



ﬁgure.l See 3-28;()3 Tr: at 5-6.; MoreoVer, a rejecti‘on-by either side would trigger a “rescission

of the entire 'agr’eement.”‘ [emphasis. added]: | Id.  The Brewers’ attorney agreed with such
-representation of the ‘settlement 1d. at 7 Meagher LaFontaine, and Brewer all stated on the
record that they understood the terms of the settlement Id. at 8-12.

Impact on Present Actron , :

After careful consideratfon, the CoUrt is not perSuaded by Meagher’s assertion that there
is no applicable «release to revrew on remand In this regard, the Court points out that the instant
controversy is so cfosefy 1ntertw1ned W1th the’allegatrons in Case No. 03-972-CK as to compel a
thorough re'v'iew of ' the settlement | agreement 1n the latter. The Court is mindful that said
settlement may‘ not have spemﬁcally referred to the December 16, 1999 Agreement at issue in
- the instant controversy Notw1thstand1ng, the Court is convmced that the terms of the settlement
in Case No '03-972- CK were broad enough to’ encompass the 1999 Agreement. More
spec1ﬁcally, the Court flnds that the partles fallure to accept the CPA’s calculation in Case No.
03- 972 CK trlggered a rescrssron of the “entlre agreement ” of which the 1999 Agreement was
necessanly a part. In lrght of suchresc1ss1on, LaFontame 1s not obligated to render payment to
Meagher 1n the matter at hand. o

It therefore follows that LaFontalne is entltled‘ to the entry of summary disposition in his
favor pursuant to MCR 2. 116(C)(7) and/or ( 10). Hanley supra; Smith, supra.

v

For the reasons set forth aboue Meagher’smotion for summary disposition, pursuant to

MCR 2. 116(C)(9) and/or (10) is DENIED LaFontame s motion for summary disposition,

pursuant to MCR 2.1 16(C)(7) and/or ( 10) 1s GRANTED



Pursuant to- MCR 2 602(B) a Judgment shall enter that is consistent with this Opmzon

and Order

‘In comphance Wrth MCR 2. 602(A)(3) the Court finds that this decision resolves the last
pendlng issue. Thrs case shall close upon the entry of Judgment

IT IS SO ORDERED

Diane M. Druzinski, Circuit Court Judge

Date' JUN 9 m
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cc: Dav1d B Tlmmrs Attorney at LaW
Robert J Selbert Attroney at Law
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